Comments on the Oversight of Charitable Assets Act

Mark J. Fitzgibbons

I thank NCCUSL and the Drafting Committee on an Oversight of Charitable Assets Act for allowing me to express concerns about the proposed Oversight of Charitable Assets Act (OCAA).

There are three principal concerns I wish to raise:

1. OCAA would be an unnecessary and improper expansion of government’s visitation authority over private entities and privately contributed funds, especially given existing entity formation, registration, tax and charitable solicitation laws;

2. OCAA does not provide adequate First, Fourth or Fourteenth Amendment protections;

3. OCAA would be subject to abuse for political or ideological reasons, especially considering its lack of well-defined standards; and

1.  Visitation.  

OCAA fails to identify a compelling state interest in its granting states and their attorneys general additional broad, discretionary investigative (visitation) powers over private entities and assets that are derived from privately made contributions. The landmark decision Trustees of Dartmouth College v. Woodward, 17 U.S. 518 (1819) states that the visitation power of a state over “private” charities is substantially less than over “public” charities:

[A]ll eleemosynary corporations are private bodies. They are founded by private persons, and on private property. The public cannot be charitable in these institutions. It is not the money of the public, but of private persons which (sic) is dispensed. It may be public, that is, general, in its uses and advantages, and the state may very laudably add contributions of its own to the funds, but it is still private in the tenure of the property, and in the right of administering the funds.

*****

The very object sought in obtaining [a state] charter, and in giving property to such a corporation, is to make and keep it private property, and to clothe it with all the security and inviolability of private property.

OCAA does not identify the compelling state interest to justify the expansion of visitation powers that interfere with the private property of charities, that a material problem exists, or that existing laws and remedies are insufficient to prevent and cure unlawful conduct by or within charities.

2  First, Fourth and Fourteenth Amendment Concerns.  

Communications containing charitable solicitations are part of a charity’s purposes.  They expend and add to charitable assets.  It is, of course, well settled that charitable solicitations are protected by the First Amendment.

OCAA would give attorneys general unbridled discretion to investigate whether communications containing solicitations are consistent “charitable purposes.”  The lack of clearly defined standards and the discretion that would be given to attorneys general would allow them to target protected First Amendment rights of speech, press, religion, association and petitioning the government.  For these reasons alone, the registration requirements and discretion to investigate under OCAA would appear to violate the First Amendment on its face.
  

The standard to initiate investigations under OCAA in Section 6 is “[w]hen it appears to the [attorney general] that it is in the public interest . . .”  Section 6 fails the Fourth Amendment protection against unreasonable searches and seizures.  It would give attorneys general unilateral discretion to begin investigations even though no clearly defined violation of law is purportedly being investigated. There is no standard of reasonable cause required of attorneys general before instituting investigations, nor any requirement that attorneys general state and provide charities notice of the cause for investigations.  In these regards, OCAA would far exceed the most permissive case law authorizing unilateral government subpoenas and investigations.

OCAA provides no mechanism of review, oversight and injunctive relief by courts or other independent tribunals, and therefore violates the protections of privileges and immunities, due process of law required under the Fourteenth Amendment.

3.  OCAA May Be Abused for Political or Ideological Reasons

Charities may be highly ideological even with tax code restrictions on political activity by 501(c)(3)s.  For example, Heritage Foundation is a conservative, and Media Matters for America is a liberal, 501(c)(3).

One recent state attorney general investigation may be illustrative of how investigations may at least be perceived as ideologically driven.  Virginia’s attorney general attempted to subpoena documents from the University of Virginia under the Virginia Fraud Against Taxpayers Act (VFATA), Virginia Code 8.01-216.1 through 8.01-216.19.  The investigation has drawn national attention because it involved Professor Michael Mann of global warming “hockey stick” fame.  

The subpoena was issued to a “public” institution (the University of Virginia is a state, not private, university) pursuant to a statute much more specific than OCAA, and was limited to use of “public” funds (a grant of taxpayer money from Virginia), not private funds.  VFATA clearly defines what is fraud under the statute, and the circumstances under which the attorney general may initiate an investigation of a clearly defined violation of law.

Virginia would appear clearly to have more well-defined and constitutionally consistent visitation authority in this matter than investigations initiated under OCAA, yet an Albemarle County Circuit Court judge quashed the initial subpoena because it did not state on its face the reasonable cause to initiate the investigation.

The Union of Concerned Scientists issued a press release recently stating:

UVA characterized Cuccinelli's investigation as ‘an unprecedented and improper governmental intrusion into ongoing scientific research’ and said that Cuccinelli is targeting Mann because he ‘disagrees with his academic research regarding climate change.’”

Undoubtedly, attorneys general could use OCAA for political reasons against entities with which they have political or ideological differences, especially ones that criticize them or other politicians of their own respective parties.  OCAA would therefore act to chill expression, and thus reduce the quantity if not quality of policy and political dialogue.

Conclusion

I respectfully submit that OCAA is neither needed nor constitutional, and would in fact harm donors and charities without aiding in law enforcement against miscreants.

I have prepared and issued a proposal under which state charitable solicitation officials who regulate charities and other entities that solicit contributions, especially in multiple jurisdictions, work towards adopting an online disclosure alternative to the current cumbersome multi-state charitable solicitation registration process and compliance system, which I estimate diverts annually $500 million in donor funds from their intended purposes.

I would welcome the opportunity to present that proposal to NCCUSL and this committee.
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� Such discretion is generally perceived as impacting on constitutional rights, and may be deemed unconstitutional.  See, for example, American Target Advertising, Inc. v. Giani, 199 F.3d 1241 (10th Cir. 2000).





� “It is particularly important that the exercise of the power of compulsory process be carefully circumscribed when the investigative process tends to impinge upon such highly sensitive areas as freedom of speech or press, freedom of political association, and freedom of communication of ideas . . .”  Sweezy v. State of New Hampshire Wyman, 354 U.S. 234, 245 (1957); “[I]t is an essential prerequisite to the validity of an investigation which intrudes into the area of constitutionally protected rights of speech, press, association and petition that the State convincingly show a substantial relation between the information sought and subject of overriding and compelling state interest.” Gibson v. Florida Legislative Investigation Committee, 372 U.S. 539 (1963).


� “In short, an investigative subpoena, to be reasonable under the Fourth Amendment, must be (1) authorized for a legitimate governmental purpose; (2) limited in scope to reasonably relate to and further its purpose; (3) sufficiently specific so that a lack of specificity does not render compliance unreasonably burdensome; and (4) not overly broad for the purposes of the inquiry as to be oppressive, a requirement that may support a motion to quash a subpoena only if the movant has first sought reasonable conditions from the government to ameliorate the subpoena's breadth.” U.S. v. Bailey, 228 F.3d 341, 349 (4th Cir. 2000).
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